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Chair’s Message

By Carol V. Clark, Section Chair
McCalla, Raymer, Padrick, Cobb, Nichols & Clark

owe you all a great debt of gratitude for your supp
I during this exciting year. One major goal of t
Executive Committee was to connect with our me
bers throughout the state. The "Real Estate Road St

Editor’s Farewell
By Kim Roberson, Editor

0 he publication of this issue

N€ The Real Property Law Sect

1 I Newsletter is my final act as

cmember of the Executive Committ

was our new launch which took a seminar with your o
cers and others to three communities: Tifton in Octo
Rome in January and Augusta in March. If you mis
Len Horton's IOLTA presentation, take a few minutes

iMarvin Fentress, Esq., of Oliver, Ma
€and Gray, LLP in Savannah is

€incoming editor. The Executi
tCommittee is very pleased that Mai

read Standard 65 in its entirety (pages 44-H through 4#<has agreed to edit the newsletter and is confident that he will be an
in your current Bar handbook). Make certain your ow excellent editor. | hope that you will offer Marvin your support by
accounts are in order by proper labeling (Standard 6%..submitting articles for publication. Marvin can be reached at:

by confirming that you are not deducting unauthorize

charges (wire transfer fees, for example), and that yo
periodically auditing your account with your bank to m
sure funds are properly transmitted. State Bar Gen
Counsel, Bill Smith, enlivened the Rome meeting. Th
members of our committee took the lead in rolling out
Road Shows, and | hope you'll pass along your pers
thanks when you see them at the Institute in May: J
Carlton from Moultrie (Tifton), Tom Minor from Daltor|
(Rome), and Roy Tritt in Augusta.

The title insurance bill once again popped up its head,|t
is unlikely to resurface in its present form. Special thahl

is due to the State Bar Executive Committee for allow|
Bill Dodson and me to make an unscheduled presentd
to seek the Bar's support in opposing the bill. Your en
Executive Committee studied the bill, and felt that the g

sent incarnation left the public vulnerable to various eyil

associated with the unauthorized practice of law. The S
Bar voted unanimously to support of our opposition.

Continued on page 4

Marvin A. Fentress, Esq.
Oliver, Maner and Gray, LLP
218 State Street
Savannah, Georgia 31401
Telephone: 912-236-3311
Facsimile: 912-236-8725

| have so enjoyed working on the Executive Committee

and being a part of the Real Property Bar. It is peopled with
talented, diligent, committed attorneys and it was an honor
to be associated with such an auspicious group. If you are
not a member, join the Real Property Law Section. If you

nare already a member, get involved with our many laudable
l,[iprojects!

-

tI‘As some of you may know, | am a native Oklahoman.
Although | have lived in Atlanta for fifteen (15) years, my

—

Sfamily and | have made the decision to relocate to Tulsa,
‘Oklahoma. While we will miss our many friends and col-
leagues in Georgia, we

t

Continued on page 4
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PUBLIC RELATIONS AND PROFESSIONALISM COMMITTEE

M. Todd Westfall, Chairperson

"Whatever you are, be a good one."
- Abraham Lincoln

I to professionalism. Professionalism in the prac
of law is a topic about which many articles and publi

be accomplished simultaneously and with a modicum of
effort simply by adhering to the following three (3) simple
principles:

0 be a "good" lawyer demands more than a magter o
of the law. it also demands a continued commitmerf) Treat other counsel and parties in the same way that we

icavould want to be treated.
Ca-

tions have been written, but how many of us take the {imd) Conduct the practice of law with integrity, respect and
out of our busy schedules to actually reflect on the meaonsideration for others and the objectives of the legal sys-

ing of professionalism in our day-to-day practice? |
time when the public perception of lawyers is that s
interest rather than public interest is the motivation for
profession, we can hardly afford to put off any longer

renewed commitment to professionalism lest our per¢

tion by the public, and even ourselves, decline even
ther.

Lawyers have been granted a somewhat unique stat
American society in that we are afforded the consider
task of regulating and maintaining our ethical and pro
sional conduct by self-governance, whether through
courts or a bar association. However, true professiong
in the practice of law cannot be left to these devices ¢
legislation, rather, it must come from within the profess
in the form a continued and sustained commitment to
fessionalism by each individual member of the bar. C
by making a daily commitment to the honorable princig
and ideals upon which the legal profession was four
can we hope to regain some of the loss of professiona
for which we are all at fault.

To this end, the Real Property Law Section has establi
the Public Relations and Professionalism Committee i
effort to explore different means by which we, as lawy
can enhance the public's perception of our profes
while at the same time increase our own awareness
commitment to the basic tenets of professionalism in
practice of law. We suggest that that these two goals

L dem.

el y . o

outii) Be civil and courteous in dealings with other counsel
HuPr parties.

fi%lthough the aforementioned principles appear simplistic
and commonsensical, in the daily practice of law it is easy
to lose sight of these principles. We suggest that each and
LisB¥ery member of the bar make a daily commitment to
bbibese tenets of professionalism by abiding by and endeav-
Fering to uphold the three (3) simple principles listed above.
thgor those of you who are seasoned veterans it is never to
lislate to make such a commitment, and likewise, for those of
r §PuU who are new to the practice of law it is never to soon
ioffo do the same. We believe that adherence to these princi-
préles by all can make our professional practices and our
nipersonal lives more rewarding and satisfying, which in
|edurn, will lead to an enhancement of the public's perception
d<?f lawyers and the practice of law.
lism
To do its part, over the coming months the Public
Relations and Professionalism Committee will be actively
LhBYrsuing various strategies to increase the awareness and
L, gpractice of professionalism by and among lawyers. One
hrestrategy currently under consideration is the adoption of a
Ligirofessionalism pledge in connection with membership in
alhe Real Property Law Section. We welcome your com-
th@ents and suggestions regarding a professional pledge
cARd/or any other ideas or comments with respect to

enhancing professionalism among members of the bar.

LEGAL OPINION REPORT AVAILABLE

ON TH

The Report on Legal Opinions to Third parties in

able from the Real Property Law Section’s web
access, go tawww.gabar.org and select successiveBections, Section Web Pages, Real Property La

Section, Secti

E WEB

Real Estate Secured Transactions is now easily d
page and no longer requires the use of a a pass

on Publications.

- A Publication for Real Property Lawyers -
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Rome Road Show Update

By Tom Minor

n Tuesday, January 25, 2000 the Real Prop
OSection took its Real Estate Road Show

Rome. The Rome, Georgia Road Show was
second in a series of provocative seminars designg
stimulate local interest in current issues facing R
Estate.

The first Real Estate Road Show was held in Tift
Georgia on October 28th. The Rome Road Show
held at the Coosa Valley Country Club. Commit
Chairperson Carol Clark, together with Bill Dodson

Aasia Mustakeem were joined by Len Horton, Execut
Director of the Georgia Bar Foundation and Bill Smi
General Counsel to the State Bar of Georgia. Execy

brigommittee member Tom Minor helped coordinate the
tevent which was attended by approximately 23 persons
thisom the northwest Georgia area. There was a great deal
d @abdiscussion by the panel as it relates to various aspects
ealf IOLTA accounts. For those in attendance it was a
good opportunity to find out what types of accounts
qualify as an IOLTA account and what projects are fund-
pned by the Georgia Bar Foundation. The panel members
wadso discussed relevant topics such as "witness only”
elosings, unauthorized practice of law and the Zaleon
cdase. Seminar attendees received two hours of CLE
veredit.

h,
tive

Augusta Road

By Roy Tritt

Show Update

The Real Property Section Road Show came
Augusta on March 23, 2000. Visiting fron
Atlanta were section leaders Carol Clark and B
Dodson. Roy Tritt, a member of the Executi
Committee of the section from Augusta, served as m

erator of the meeting. Over twenty (20) lawyers wer

in attendance.

The first speaker was Len Horton of the State Bar
Georgia. Mr. Horton talked about IOLTA, where th
money it received was spent and the compliance iss
that affect the real estate practitioner. The lawy

tef the House of Representatives of the State of Georgia.
h After a short break, a general discussion ensued on
jjissues of interest to the section leadership and the
gAugusta Bar Association. These issues included com-
liance matters (in light of recent Georgia Supreme
ourt rulings), the status of certain disciplinary matters,
Tthe problems that the Clerk of the Superior Court of
Richmond County is having with its new computer sys-
tem, and the status of legislation in the recent session of
Qhe General Assembly.
e
ugs the conclusion of the meeting, a wine and cheese
eneception was held.

0

14

attending the Seminar were surprised to learn that fjfty

(50%) of the IOLTA income is disbursed by the Spea

- A Publication for Re
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Chair Comments Contd.

Please thank Eldon Basham, Legislative Chair, for his
less hours of poring over the fine print, rushing to er
gency hearings, and sending up the red flag when nee

The quality and quantity of our seminars continues to §
the result of incredible effort by your energetic Execu

Committee members. Roy Tritt started off the year soli

Editor’s Farewell Contd.

tiwill be much closer to family. As this goes to press, | do not

nthave a Tulsa address to share with you. If anyone needs to

dcontact me please call Ms. LaWanna Dimmerling, Legal
Assistant, at Scoggins & Goodman, P.C. at 404-659-1000.

Thank you for the opportunity to serve as Editor.

in September with the Title Standards seminar. R3
Iverson is already working on the September 2000 e
if you have topics to suggest. The fall Commercial Se
had a seamless, sleek one- day debut courtesy of

John Carlton and Liz Thompson and aired by satellit
February set a new attendance record. Catch the
replay if you missed it.

Kim

4

chaired beautifully. Bill Dodson, your chair-elect, has
together a terrific program for the May Real Prop
Institute including special surprises. |If this flurry of a s
ergy still escapes you, join us in June at the annual Sta
meeting which will feature our section in two ways. Fi
we are participating in the section reception on June

Second, we were honored to be asked to chair a semir
Thursday, June 15 which Jim Fleming graciously cog
nated. The dates for the State Bar meeting are June

at the new Hutchinson Island property in Savanms

Rudolph Patterson, Bar President, is going all out to n
it a family friendly program. Come!

Kim Roberson's meaty newsletter has been excepti
We will miss Kim, since she is moving to Oklahoma to s
a new career in real estate. Your new editor, M
Fentress from Savannah, welcomes your ideas and
for next year. Doug Selph continues to work toward
information for our web page, Joe Myers is expanding
membership, Danny Bailey is keeping tabs on the cl
and the recording issues for you, and John Carlton, B
Cohen and others are earnestly monitoring the unauthg
practice problems.

Every member has "Transcended the Everyday thr
Service" in countless hours of service to the Section.
honored to have served as your Chair, and look forwa
great plans ahead with Bill Dodson .

Carol

!

Just A Reminder...

oty

When Your

=

|

State Bar

L
of Georgia

Dues Notice

t( Comes In

1 The Mail

rr Be Sure To

' Rejoin

q The Real
Property

Law Section
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Residential Seminar Exceeds Expectations
By Liz Thompson

I tionally held in the spring of each year,

February Il, 2000. At that time, for the second year i
row, the Seminar was broadcast live from the televig
studio of Georgia Public Television, and was simulc|
around the state to thirty locations, representing c
plete coverage around the State of Georgia.

This year’s focus was “Back to Basics.” Faculty me
bers were asked to make presentations geared towatr
“Beginner” closing attorney. Eleven speakers spoke §
guently on putting together a professional and comp

closing. Forms were strongly encouraged of the facyl

he Real Property Law Section sponsored [itsvith rookie closing attorneys. The materials would also
annual Residential Real Estate Seminar, tradbe useful for closing secretaries. Additional copies may

nbe obtained from ICLE.

a
ioRollowing the resounding success of the initial seminar,
At which 360 attendees learned about closings, a satellite
PMeplay to twenty-three locations reached an additional
206 attendees, making this the most attended seminar
ever.
M-
d@&-chairin thi [ [
0 g this event were Liz Thompson of Harrison
of Thompson in Macon and John Carlton of Whelchel,

ty,
ecutive Committee of this Section.

and the resulting materials are a must-have for all offi

(g(helchel & Carlton in Moultrie, both members of the

C

Practice Pointer

Conveyance Of Real Estate By LLC

By Marvin Fentress

T

he increasing popularity of limited liability compd- Agreement (remember this is unrecorded), the LLC is
nies as the holder of title to real estate means thatember-managed.
everyone is encountering conveyances by these ¢nti-

ties. LLCs combine the best of partnership and corporateny member in a member-managed LLC or any manager

benefits, offering favorable pass-through tax attrib
(like a partnership), insulation from personal liability (lik
a corporation), and both flexibility and ease of format
and operation. The catch? For the real estate practitig
there can be a lack of certainty as to who is authorize
sign a deed conveying property of the LLC.

LLCs are formed by filing Articles of Organization wit
the Secretary of State. The requirements for the Articles
minimal, little more than the name of the LLC and

ed; a manager-managed LLC may execute a document
e"apparently carrying on in the usual way" the business of
orthe LLC. Since no document, recorded or otherwise, is
neequired to state the "usual business" of the LLC, there may
d tee some risk in assuming a single member or manager can
convey real estate. Where an activity of the LLC is not
"usual," the act must be authorized "in accordance with a
h written Operating Agreement.” Thus, as a practical matter,
atieere is also some risk in dealing with the LLC that has no
tsOperating Agreement, even though this is specifically

address. While a more extensive Operating Agreemenuthorized by statute.

may be prepared to govern the affairs of the LLC, d

ral

Operating Agreements are expressly recognized by stgtugpme comfort may be drawn from a statute specifically

and the complete lack of an agreement is common.

LLCs must be either member-managed or manager-n
aged. As the terms imply, the former is managed by
members (the term for the "owners"), while the latter
designated managers to act for the LLC. If no choice
made in the Articles of Organization or in the Operat

dealing with LLC real estate, O.C.G.A. § 14-11-302. This
code section provides that any limitation contained in the
naArticles of Organization on the authority of a member or
itmanager to convey real estate of the LLC will be binding
nasn the grantee of a deed if the certified Articles are record-
e igd in the county where the real estate is located. It could
ndherefore be argued that restrictions will not be binding

- A Publication for Real Property Lawyers -
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absent such recording. At present, however, this wdg
seem to be an argument, not necessarily the law.

What should be done when examining a conveyance fi
such entities? At a minimum, a check should be made
the Secretary of State to make sure the LLC exists (this|
be instantly done on the web at www.sos.state.ga.us/ca
rations). A certified copy of the Articles of Organizatic
can also be ordered at the same time with use of a ¢
card. If the Articles indicate whether the LLC is memb
or manager-managed, the web site will so indicate.

A minimal check must also include an examination of
county partnership records where the real estate is loc
for certified Articles of Organization. Although this i
somewhat duplicative of the materials obtained from

Secretary of State, it is possible that the more exten
Operating Agreement is filed in the county (although

statute speaks only of filing the more spartan Articles).

Finally, the seller should be asked to provide a copy of
the Articles of Organization and Operating Agreemse

ulshembers or managers or of the "usual" activity of the LLC.
In such a case, you can either trust the person you are deal-
ing with (perhaps not always a bad choice, especially

fomhere an affidavit is obtained) or insist that an Operating

vithgreement be drafted (certainly safer, if less popular).

can

rpdnce the Articles of Organization and Operating

nAgreement are in hand, they must actually be read to deter-

Fetiine who has authority to bind the LLC. At closing, all

brimembers or managers should certify the correctness of the

copies delivered.

h&nfortunately, there is no statute similar to that for corpo-
atetions (the helpful president-vice president/secretary-
S assistant secretary statute) to create a presumption that a
thdeed is properly executed by the LLC. Thus, even when all
Sitkese steps are taken, the comfort level obtained does not
happear in the chain of title. While an affidavit could be
recorded to create a record of these efforts, this is not com-
mon practice. Instead, the trend seems to be to assume (not
otlmjustifiably) that any limitation on authority that does not
ntappear in the county records will not be binding. While

The LLC that has no Operating Agreement presents a p

roample room exists for this argument, the issue does not

lem, as there is no written record of the identity of 1he1ppear completely settled.

W, gabar.org/rplaw. him

- A Publication for Real Property Lawyers -



April 2000 Legislative Report

Eldon L. Basham
Chair, Legislative Committee

his was the second year of the 1999-2000 sessiaelling title insurance when the bill passed the House. In

I of the General Assembly. This means that falthe Senate, the bill was amended to provide that banks
bills introduced in 1999 carried over to this yeprcould sell title insurance if they were in the business on

but that any bills which did not pass this year are dga@f before January 1, 2001. The bill that passed both
and will not be carried over to next session. As you havdouses finally provided that banks would be prohibited
probably read, education issues, rather than real pr pgpm selllng. tltle. insurance unless they were in the busi-
ty issues, dominated the session. Nonetheless, somd 18§55 of selling title insurance on or before April 1, 2000.

islation which should be of interest to members of the,zaa- _ This bill provides an action for damage to a

Real Property Section did pass. A brief summary of |
islation relating to real property follows. If you desire

read the entire bill, you can locate the full text and tg;
tus on the GeorgiaNet Website. We do not know at h[fﬁ

time of this article whether all of these bills will beco
law as many have not yet reached the Governor Bar
office for signature.

HB151-This bill requires counties and municipalities
accept inspection reports from professional enginee
the county or municipality cannot get the requir
inspections performed within two days of receipt of
valid written request.

HB597-This is the Real Property Law Section's propgs

al to require the Superior Court Clerk to make availa

printed real estate indices. This bill passed the Hou§/fi=V

last year, but we were unable to get it through the Se

in time. It came up before Senate subcommittee hayi

previously received no opposition nor comment. T
morning the bill was on the Judiciary Committee calg
dar, the Clerk's lobbyist objected to the use of the w
“current” in the bill in spite of the fact that word hg
been in the bill from the beginning and no previo

objection had been raised. We deleted the word "¢u
rent" and provide that the printed copies of the rg
estate grantor and grantee indices would be updated|r
ularly instead of using the word "current' in order to gek
the bill through Committee. The bill passed the Sen !

with that revision, the House agreed to the revision :
the bill is now waiting signature by the Governor.

HB656- This is a bill which was originally designed {

remove the limitations on banks selling insurange

which limitation previously prevented banks from se
ing insurance unless they were in a municipality wh
had a population of less than 5,000. Speaker Mur
added an amendment that would prevent banks f

inelling resulting from water infiltration due to the neg-
oIigent design, manufacture, or installation of a synthetic
xterior siding shall be brought within four years after
e damage is discovered, but in any event, shall be
ebr,ought within the time limit set forth in Code Section 9-
€951, 9-3-51isthe 8 year statute of repose requiring that

an action be brought within 8 years after substantial

completion. This bill has been signed by the Governor
::%Pd was effective March 28, 2000.

ec1—|BlO84— This is the Title Insurance bill. It was never
ebrought up in committee and therefore is dead.

HB1204 This bill would provide that upon the death of
an intestate decedent who is the owner of any interest in
Feal property, the title to any such interest which sur-
es the intestate decedent, shall vest immediately in
1_%}?9 decedent's heirs at law, subject to divestment by the
rE%pointment of an administrator of the estate. This bill
hﬁ/as presented by Speaker Murphy to avoid the require-
Ment of probate. As written, it would appear to allow
Dr8|ivestment of the property on behalf of the administra-
dtor for an unlimited period of time. The bill passed the
UHouse and we provided a letter to the Senate Judiciary
“ommittee requesting that a 3 year limitation be placed
~“0On the administrator's right to recover the property. We
SYere supported in that request by Bill Linkous,
hairman of the Probate Code Revision Committee of
e Fiduciary Law Section. Nonetheless, the bill passed
irmmhanged and awaits the Governor's signature.

=3

HB1601- This is a bill to prohibit the filing of noncon-
forming liens. Nonconforming liens are defined as all

O

N

'|_I’|ens which are not provided for by federal or state
cigtatutes, county, municipal, or consolidated government
3rgrdinance, or specifically established in a written decla-
ofation or covenant which runs with the land. It would

- A Publication for Real Property Lawyers -
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allow any party against whom a nonconforming lien habrought before the courts in the future and we will find

been filed to petition for an order removing the n
conforming lien ex parte. It would also allow any o
cial or employee of a government to file an ex parte
davit requiring the clerk to cancel a nonconforming li
This bill has passed the House and the Senate.

SB176 This bill provides that no judgment shall be fil
with the clerk or effective for any purpose until the co
pletion and filing of a disposition information form wi
the clerk of the court. It went through numerous r
sions, but it has passed the House and Senate. It
appear that a judgment does not become a lien on
property until the completion and filing of the dispo
tion information form, but I'm sure we will see this iss

neut for sure.
|_
ffisB425 This bill makes numerous changes to the
nBrokerage Relationships in Real Estate Transactions
Act. Many of the changes are technical in nature but it
does provide in several instances that violations of the
dAct shall not create liability on the part of the broker
absent a finding of fraud on the part of the broker. It also
adds the definition for a "Transaction Broker" which
vimeans a broker who has not entered into a client rela-
otitshship with any of the parties to a particular transac-
re@n and who performs only ministerial acts on behalf of
i-one or more of the parties. It has passed the House and
€Senate.

Practice Pointer

By Lynn

The New “Enhanced” Owner’s Title Insurance

M. Wilson

ar whose practice includes residential closin

ghe major title insurance companies.

For members of the Real Property Section of thare now available in Georgia and are being marketed by
B

title insurance is a necessary and critical com
nent of our practice. The manner in which a clos
office handles the owner's title insurance policy affe
the operation of the office.
ment perspective the question of how and when
owner's title policy is actually issued to the purchas
often becomes an issue. In addition, the issuance of
insurance provides a financial benefit to the clos
office; therefore how the policy is marketed to p
chasers is important. There are new products b
offered by the major title insurance companies that
have a significant impact on how a closing office h
dles owners title insurance.

Since 1992, most closing attorneys in Georgia have |
using the ALTA approved long form "Owner’s Titl
Insurance Policy". There have been no major chang
owner’s title insurance policies since that tim
However, during the 1990's members of the Ameri
Land Title Association perceived a need to m3
changes to the current owner's policy of title insurar
Over the course of the past eight years, ALTA has Q
developing forms for both a "Short Form Owner’s Ti
Policy" and a product that has been designated

O_
ndror those practitioners also involved to some extent in
ctirm management, you are all too familiar with the

First, from a firm manageinherent problems in the way owner's policies have his-

tHerically been prepared. Each policy required an indi-
ergdually typed Schedule B that included specific excep-
tiiens to title such as a security deed, easements of
ngecord, and restrictive covenants. Furthermore, the pol-
jricy could not be issued until such time as the vesting
vifiped was recorded and returned. As a result many
vilpffices are faced with a backlog of policies to be issued.
hnEor many closing offices the change in the language of
the effective date of closing has already facilitated an
improvement in efforts to keep the number of policies
e@naiting to be issued from increasing. Until this past

E year, a policy could not be issued until the vesting deed

eSWas recorded and the actual date of recording could be
eidentified as the effective date of the policy. In counties
Caih which months pass before the vesting deed is returned
\keéhe policy would languish in the file until such time as
Cehe actual date of recording could be identified on the
egiolicy. It is only within the last year that the title insur-
leance companies allowed the Effective Date to be identi-
thied as simply as the "Date of Recording”. This has been

"Homeowners Policy of Title Insurance". Both polici

a)
C

S

- A Publication for Real Property Lawyers -
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a significant change for offices that handle volume clpditle insurance companies. The product is being market-
ings. It enables the office to prepare an owner's poliogd as providing additional coverage for the insured as
at the same time the closing package is being preparedell as providing increased revenue to the agent as a
Furthermore, the policy is presented to the purchasefsrasult of the additional revenue generated by the home-
the closing table. This is an effective marketing tool foowner's policy. The general underwriting requirements
title agents. for the policy include the following: usual and custom-
ary title search, the purchaser must be a natural person
While this has affected the volume of the backlog, |ng/ho intends to reside on the land, the seller(s) must exe-
doubt there are still policies waiting to be issued. Theute a seller/owners affidavit (preferably an affidavit
short form owner's policy now being offered by at le@sfhat specifically includes language pertaining to the cov-
two of the major title insurance companies will be |0fred risks in the homeowner's policy); and the property
great assistance in efforts to eliminate this backlog. Thigust be located in a "professionally” platted subdivi-
policy allows the practitioner to provide owner's coversjon, the land must not exceed twenty-five (25) acres,
age to a purchaser with only having to do the sdmgng also be improved by new construction or previously

amount of work we would do in preparation of a shbrowned 1-4 family residential dwelling or condominium
form lender's policy. The short form requires the incluynit.

sion of pre-printed short form Schedules A and B gnd

when necessary an Addendum. Schedule A identifigSne of the most interesting components of the home-
the time and date of closing as the effective date (thigwner's policy and certainly one of the most beneficial
provides automatic affirmative gap coverage), in addiaspects for the purchaser is in the area of covered risks.
tion, the policy amount includes language indicating thaf, the traditional owner's title policy, the insured is only
the policy amount will increase by ten percent (10%) @overed for risks that occurred prior to the insured tak-
year during the first five (5) years after the policy [iSng title, but that were not known on the policy date.
issued. Schedule A requires an identification of th§ne homeowner's policy provides protection for certain
street address of the property. A complete legal desgrigyyered risks after the date of the policy. For example,
tion of the property does not have to be attached;|thge insured would be covered even if three (3) years
short form requires only a description of the land insuregdfter closing the insured discovered that someone else
by reference to the deed by which the insured acquirggq a lien on the title such as a mortgage, discovered a
the property. Schedule B is a pre-printed exception|lighqgment, state or federal tax lien, a charge was assessed
containing the standard exceptions to title found in thgy a homeowners association or condo association, or a
long form. Included within the body of the policy atemateriaimen's lien was filed after the policy date for
pre-printed provisions, which allow the deletion of cgriapor and materials that occurred before the policy date.
tain exceptions; for example if a survey has beep, aqdition, if the insured's existing structure was dam-
obtained, then the survey exception can be deleted.| aged because of the exercise of a right to maintain an

) easement, even if the easement was excepted on
The short form assumes that if there are not any afldichedule B, the insured would be covered.

tional exceptions to title, such as prior mortgages, judg=yrthermore, if the insured was forced to remove an
ments or liens which, were imposed upon, consented tgxisting structure which encroached onto an easement or
created by or actually known to the insured. If therg igyer a building set back line, even if the easement or set

such an exception then an Addendum must be adde¢dgqck line was excepted on Schedule B, the insured
the policy taking exception to such matters. In additibnyouid be covered under the policy.

there is no exception for matters revealed by the f{itle
examination, and which the purchaser has no knowl dgﬁk‘nally, with respect to taxes, if a taxing authority
of. The assumption being that these matters will| bgssesses supplemental real estate taxes, not previously
cleared up at closing. If they are not, then an excepfiofysessed against the land for any prior year(s) before the
to title must be included by Addendum. policy date, because of construction, change of owner-
ship or use that occurred before the policy date, then the
The most significant change in owner’s title insurance igysured would be covered. For example, if the insured
the product being currently offered which is known a$enovated his home three (3) years prior, resulting in a

the homeowner's policy. The policy is available in longsignificant increase in value, at such time the insured
form and also available in a short form version from the
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received the supplemental tax bill for those previgusisured wants survey coverage. | would imagine that
years, the claim for additional taxes would be covefethost closing attorneys reading this are thinking the
under the homeowner's policy. In addition, in the everitomeowner's policy cannot be as "enhanced" as it is rep-
a homebuyer purchased property that was in a cons¢rrasented. Historically, title insurance has been under-
tion tax status, and a breach of the conservationritten based upon a concept of risk elimination, rather
covenant had occurred prior to the policy date, the guphan the assumption of risk or liability. The limitation of
plemental tax due as a result of the breach would beliability section must be read carefully before the policy
covered risk. is used because the limitations provide built-in exclu-
sions and limitations that will affect any title that is not
One other area that this policy differs from the traditionvirtually perfect.

al owners title policy is expansion of the circumstanges

under which coverage continues. The policy insures|th&ong with enhanced coverage of the homeowner's pol-
insured forever, even after the insured no longer |hasy comes an enhanced premium. The increase in pre-
title, and the policy also insures anyone who inherits|th@ium costs run from a minimum of ten percent (10%) to
property as a result of the insured's death, a spouse|wé® high as twenty percent (20%) over the traditional
receives title because of dissolution of marriage, qQr ewner's policy. To agents this raises the likelihood of
trustee or to whom the insured transfers title to the pfjopacreased revenue. According to the title insurance
erty after the policy date, and finally beneficiaries of fh&ompany representations, the fact that the homeowner's

insured's trust upon the insured's death.

At first glance, the additional risks assumed by the
insurance company are difficult to envision. Howe
it appears that the industry has been thorough in rev
ing claims and the cost thereof, and has determined
there are some risks for which the title insurance c
pany will impose both a deductible and a limit of lia
ity. The covered risks that fall within this categ
include violation of a subdivision law or regulatirn
affecting the land that facilitates the insured be
unable to obtain a building permit, or the insured be
forced to remove the violation. In addition, any cla
made relating to marketability of the title has both
deductible and limit of liability. If the insured is force
to remove or remedy the existing structure (other t
boundary walls or fences) because any portion was

without obtaining a building permit, or there is a viol
tion of an existing zoning law or regulation, it is a cd
ered risk with a deductible of $5,000.00 and a limit
liability of $25,000.00. While these covered risks

include a deductible and limit of liability they are al
risks that traditional owner's title insurance did 1
cover. Finally, at least two of the major title insuran
companies are not requiring a survey with the ho

policy includes a higher premium probably will not be a
deterrent to its use because the benefits of the policy to
tlthe homeowner outweigh the higher cost.
I,
ewBased upon this information closing offices have avail-
thedtle two products that will impact the rate of issuance of
nowner's title insurance and also streamline the issuance
I-of such policies. From a marketing perspective, agents
yand closing attorneys arguably will find it easier to "sell"
ga homeowner's policy to a purchaser, based upon the
[n@xpansion of coverage. From a firm-management per-
ingpective, the short form owner's and short form home-
mowner's policy will make the issuance of policies at clos-
ang much more efficient. In writing this article the
d author spoke with a number of underwriters about these
namew products, and although the movement toward these
pupblicies is somewhat slow, more and more closing
[a-offices are making the transition to the new policies.
v-Having said this however, from a practical standpoint it
owill be prudent for a volume closing office to elect to
daonly offer one product at closing. Explaining the merits
boof owner's title insurance to a purchaser can often be dif-
oficult and compounding this with an attempt to explain
cehe nuances between a traditional owner's policy and a
dromeowner's policy would be a waste of precious clos-

owner's policy. The no-survey requirement applies gnling time. These new products are worth further investi-
to the homeowner's policy. It does not apply to regulagation to determine whether they will be advantageous
1992 ALTA short form owner's policies where the existio the operation of the closing office.

ing requirement for a survey remains unchanged if [the
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